Temporary Injunctions In Probate,

Guardianship And Trust Proceedings
By Daniel L. McDermott, Esq., Adrian Philip Thomas, PA., Fort Lauderdale, Florida

Temporary Injunctions are an incredibly important tool to probate, trust, and guardianship

practitioners. This article explores the rules and procedures applicable to litigants seeking, and courts

entering, injunctive relief in the context of probate, guardianship, and trust proceedings.

A Primer on Temporary Injunctions in Florida

Florida courts have recognized, “a temporary injunction is
an extraordinary remedy and will be granted sparingly only
after the moving party has alleged and proven facts entitling
it to relief”" In order to obtain a temporary injunction, the
moving party must establish that“(1) irreparable harm would
result if the relief is not granted;? (2) an adequate remedy at
law is unavailable; (3) a substantial likelihood of success on the
merits; and (4) entry of the temporary injunction will serve the
public interest.”

Fla. R. Civ. P. 1.610(c) requires that the Order imposing the
injunction (1) “specify the reasons for entry”and (2) “describe
in reasonable detail the act or acts restrained”” Furthermore,
Florida courts have held that “[s]trict compliance with Florida
Rule of Civil Procedure 1.610(c)...is required.”* As the Florida
Fourth District Court of Appeal noted in 4UOrtho, LLC v.
Practice Partners, Inc., “one against whom [an injunction] is
directed should not be left in doubt about what he is to do."
“Based on the clear wording of the rule, the specificity
requirement applies to both temporary and permanent
injunctions.”

Courts throughout the state of Florida repeatedly have
held that the failure of a trial court to specify in its Order the
reasons for the entry of an injunction is reversible error.” In
fact, Florida appellate courts “have often recognized that ‘a
trial court reversibly errs when an order fails to make specific
findings for each of the elements!”® The rationale for the
foregoing heightened specificity requirement, as articulated
by the First District Court of Appeal, is that“[a]ppellate review
of temporary injunctions is a matter of right,” and that if a
temporary injunction “is to be subject to meaningful review,
an order granting a temporary injunction must contain more
than conclusory legal aphorisms."

Finally, based on the plain language of Fla. R. Civ. P. 1.610(b),
“[n]Jo temporary injunction shall be entered unless a bond is
given by the movant in an amount the court deems proper,
conditioned for the payment of costs and damages sustained
by the adverse party if the adverse party is wrongfully
enjoined.” However, no bond is required for “a temporary
injunction issued solely to prevent physical injury or abuse
of a natural person” Based on the foregoing, Florida courts
have recognized that “[a]ln injunction is defective if it does
not require the movant to post a bond” and that a “trial court

cannot waive this requirement nor can it comply by setting a
nominal amount.""°

Probate Courts’ Authority to Enter Injunctions and Rules
of Procedure

Probate, trust, and guardianship proceedings in the state
of Florida are conducted before circuit courts pursuant to
Article V Section 20(3) of the Florida Constitution. Article V
Section 20(3), states that Florida circuit courts have exclusive
original jurisdiction in“proceedings relating to the settlement
of the estate of decedents and minors, the granting of letters
testamentary, guardianship, involuntary hospitalization, the
determination of incompetency, and other jurisdiction usually
pertaining to courts of probate...[emphasis added].” With
regard to the substantive law applicable in probate, trust, and
guardianship proceedings, practitioners must look to several
different chapters of Florida Statues, depending upon the
nature of the proceeding. The Florida Probate Code comprises
Chapters 731 through 735 of the Florida Statutes and sets forth
the substantive rights of all persons in probate proceedings;
Chapter 744 is The Florida Guardianship Law, which governs
guardianship proceedings; and Chapter 736 contains the
Florida Trust Code which, except as otherwise provided therein,
“applies to express trusts, charitable or noncharitable, and
trusts created pursuant to a law, judgment, or decree that
requires the trust to be administered in the manner of an
express trust."

A Florida circuit court, sitting in its probate capacity, “has
inherent jurisdiction to monitor the administration of an
estate and to take such appropriate action as it may deem
necessary to preserve the assets of the estate for the benefit
of the ultimate beneficiaries."’? Florida courts expanded upon
this principle by expressly determining that this inherent
jurisdiction authorizes the circuit court, sitting in its probate
capacity, “to issue temporary injunctions freezing assets
claimed to belong to a decedent’s estate.””* Also, a probate
court has the inherent power to enter a temporary injunction
without notice.™ Finally, because the function of temporary
injunctions is not to determine the ownership of a disputed
asset, but merely to preserve the asset pending the outcome of
that determination, a probate court has the authority to issue
temporary injunctions freezing assets claimed to belong to a
decedent’s estate, even though ultimate ownership of those
assets may be in dispute.’ continued, page 9
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While it is beyond dispute that circuit courts presiding
over probate, trust, and guardianship proceedings have the
inherent authority to issue injunctions, neither the Florida
Probate Code, nor the Florida Guardianship Law, nor the Florida
Trust Code set forth the procedures for obtaining injunctive
relief. Rather, a party or practitioner seeking injunctive relief
must proceed one step further to determine the applicable
procedure for obtaining injunctive relief, notwithstanding
the fact that the presiding court has the authority to issue
injunctive relief. In probate and guardianship proceedings, the
procedures for the enforcement of vested substantive rights
are provided in the Florida Probate Rules, which are broken
into several parts.'® Part | applies to probate and guardianship
proceedings. Part Il applies to probate proceedings only and
Part Ill applies exclusively to guardianship proceedings. The
Florida Rules of Civil Procedure, on the other hand, govern
all trust proceedings.” And while it would seem at first
blush as though probate and guardianship proceedings are
governed by a different set of rules than those that govern
trust proceedings, the Florida Probate Rules also provide in
Part | that after service of formal notice in adversarial probate
and guardianship proceedings “[t]he Florida Rules of Civil
Procedure govern, except for rule 1.525 (which deals with
taxing costs and attorneys’ fees),” and that the “proceedings,
as nearly as practicable, must be conducted similar to suits of
a civil nature"'®

Injunctions in Probate and Guardianship Proceedings
The Third District Court of Appeal explained the following

in the seminal case of Estate of Conger v. Conger,’” which has

been cited by appellate courts throughout the state of Florida:

A circuit court, sitting in its probate capacity, has
inherent jurisdiction to monitor the administration of
an estate and to take such appropriate action as it may
deem necessary to preserve the assets of the estate for
the benefit of the ultimate beneficiaries.”

“Furthermore, a probate court has the authority to issue
temporary injunctions freezing assets claimed to belong to a
decedent’s estate, even though ultimate ownership of those
assets may be in dispute”? Similarly, “[a] circuit court has
the inherent authority to monitor a guardianship and to take
action itdeems necessary to preserve the assets for the benefit
of the beneficiaries”?' In Barsanti, the court noted that “the
function of the temporary injunction was not to determine the
ownership of the stock but to preserve the asset pending the
outcome of that determination, consistent with the duty of the
personal representative to marshal and preserve the assets of
the estate for distribution.”? Thus, it is clear that a probate court
has the authority to issue temporary injunctions to preserve
the assets for the benefit of the beneficiaries in both probate
and guardianship proceedings.

Neither the Florida Probate Code nor Florida Guardianship

Law, nor the applicable parts of the Florida Probate Rules, set
forth the procedure for obtaining the foregoing injunctive
relief in probate and guardianship proceedings. However, Fla.
Prob. R. 5.025(d)(1) provides “[a]fter service of formal notice,
the proceedings, as nearly as practicable, must be conducted
similar to suits of a civil nature”and are governed by the“Florida
Rules of Civil Procedure,” which do contain the procedure for
obtaining the foregoing injunctive relief.? While Fla. Prob.
R. 5.025(a) contains a non-exclusive list of proceedings that
“are adversary...otherwise ordered by the court,” Fla. Prob.
R. 5.025(b) goes on to note that “[o]ther proceedings may
be declared adversary by service on interested persons of a
separate declaration that the proceeding is adversary.” Thus,
a proceeding that is already adversarial in nature based upon
Fla.Prob.R.5.025(a), or one that has been declared adversarial
in nature pursuant to Fla. Prob. R. 5.025(b), will be governed
by the “Florida Rules of Civil Procedure,”including Fla. R. Civ. P.
1.610 in the context of temporary injunctions.

Injunctions in Trust Proceedings

While the Florida Trust Code — like the Florida Probate Code
and Florida Guardianship Law — does not actually set forth the
procedure for obtaining injunctive relief, it expressly authorizes
the court presiding over a trust proceeding to “remedy a
breach of trust” by, in pertinent part, “[e]njoin[ing] the trustee
from committing a breach of trust” However, the issuance
of injunctions is not limited to the foregoing specifically
enumerated instance. Courts presiding over trust proceedings,
like all proceedings, may grant temporary injunctive relief
where the moving party establishes that:

“(1) irreparable harm will result if the temporary injunction
is not entered;

(2) an adequate remedy at law is unavailable;

(3) there is a substantial likelihood of success on the merits;
and

(4) entry of the temporary injunction will serve the public
interest."?*

In the 2017 case of Landau v. Landau,? the Third District
Court of Appeal reviewed an order freezing trust assets, which
the appellate court treated and reviewed “as an injunction to
preserve assets of the estate and the trust for the protection
of the ultimate beneficiaries.” While the Landau court cited to
Barsanti? and Conger?” and observed that“[t]he probate court’s
inherent jurisdiction to protect the assets under its supervision
is well established,” it did not discuss the procedure for
obtaining aninjunction.”® However, in April of 2018, the Fourth
District Court of Appeal set forth the following requirements for
theissuance of injunctive relief in the context of trust litigation:

For temporary injunctive relief, a movant must
demonstrate: (1) irreparable harm would result if the
relief is not granted; (2) an adequate remedy at law is

continued, page 10
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unavailable; (3) a substantial likelihood of success on
the merits; and (4) entry of the temporary injunction
will serve the public interest. Univ. Med. Clinics, Inc. v.
Quality Health Plans, Inc., 51 So.3d 1191, 1195 (Fla. 4th
DCA 2011) (citing Foreclosure FreeSearch, Inc. v. Sullivan,
12S0.3d 771,775 (Fla. 4th DCA 2009)). The movant must
also show a clear legal right to the injunction. McKeegan
v. Ernst, 84 So.3d 1229, 1230 (Fla. 4th DCA 2012).%°

In Dubner, the probate court at the trial level had granted
a verified motion for injunctive relief filed by the Personal
Representative of an estate, who was also the Successor
Co-Trustee of the Decedent’s revocable trust,*® and ordered
a financial broker to release any hold or freeze on the trust
accounts.®' There, the Fourth District Court of Appeal
ultimately reversed the probate court’s temporary injunction
order after finding that the injunction was defective

(1) for failure to comply with the procedural and substantive
requirements for temporary injunctions;

(2) because the moving party failed to meet the burden for
issuance of a temporary injunction; and

(3) for failure to include a bond in accord with the express
requirements of Florida Rule of Civil Procedure 1.610(b).

While probate and guardianship proceedings will—or
at least should—always be pending before a circuit court
sitting in its probate capacity, this will not necessarily be the
case in trust litigation.?> Nevertheless, the same standards
and procedures apply for the issuance of temporary
injunctions in adversarial probate, adversarial guardianship,
and trust proceedings.®® While the Florida Rules of Civil
Procedure only govern adversarial probate and adversarial
guardianship proceedings, Fla. Prob. R. 5.025(a) is not an
exclusive enumeration of those proceedings that are or may
be adversarial. Fla. Prob. R. 5.025(b) enables any proceeding
to be “declared adversary by service on interested persons
of a separate declaration that the proceeding is adversary,”
thus giving rise to the applicability of the Florida Rules of Civil
Procedure in that particular proceeding.

A Brave New World: Ex Parte Injunctions Under Fla. Stat.
§825(2018)

In addition to the foregoing regarding injunctions in the
context of probate, guardianship, and trust proceedings,
effective as of July 1, 2018, probate, guardianship, and trust
litigators may have additional tools at their disposal in the
fight against exploitation of vulnerable adults, and particularly
Florida's elderly population. While the instant article is focused
only on injunctions pursuant to Florida Probate Code, Florida
Guardianship Law, and the Florida Trust Code, practitioners
should be aware of several new statutory provisions.

First, Fla. Stat.§ 825.1035 (2018) creates a new cause of action
authorizing immediate ex parte injunctions freezing contested
assets in exploitation cases. Additionally, Fla. Stat. § 825.1036
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(2018), which creates a new set of civil and criminal penalties
for exploiters who violate an injunction entered pursuant to
Fla. Stat. § 825.1035 (2018).

This new statutorily authorized injunction pursuant to
Fla. Stat. § 825.1035 (2018) does not require that a party be
represented by an attorney, nor is a party prohibited from
filing an action simply because another cause of action is
currently pending between the parties. Moreover, under the
new statutory scheme a petition for an immediate ex parte
injunction may be filed by any of the following:

« Avulnerable adult in imminent danger of being exploited
or his or her guardian;

A person or organization acting on behalf of the vulnerable
adult with the consent of the vulnerable adult or his or her
guardian; or

A person who simultaneously files a petition for
determination of incapacity and appointment of an
emergency temporary guardian of the vulnerable adult.

The petition must be filed in the circuit court of the county
in which the vulnerable adult resides, unless a guardianship
proceeding is already pending at the time of filing, in which
case the petition must be filed in that proceeding. There is
no minimum requirement of residency before an individual
or entity may petition the court under this new statute, nor
is there a requirement that actual exploitation has to have
occurred before an injunction may be issued.

With regard to the new enforcement mechanism, Fla. Stat.
§ 825.1036 (2018) makes the violation of an injunction for
protection against exploitation of a vulnerable adult a first
degree misdemeanor (or a third degree felony if the individual
has two or more prior convictions for the violation of an
injunction). Moreover, the statute expressly allows members
of law enforcement to arrest an individual, without a warrant,
when there is probable cause to believe the injunction has
been violated. Finally, this new statute authorizes the court to
enforce a violation of an injunction through a civil or criminal
contempt proceeding, and the state attorney to prosecute a
violation as a criminal violation. If an individual is arrested by
a law enforcement officer for violating an injunction under
Fla. Stat. § 901.15(6) (2018) he or she must be held in custody
until (expeditiously) brought before the court to enforce the
injunction.3*El
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