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Action against testator's second wife
for tortious interference with contract and
tortious interference with expected bequest.
The Circuit Court, Dade County, Joe Eaton,
J., rendered summary judgment for tes-
tator’s second wife, and daughter ap-
pealed. The District Court of Appeal,
Hendry, C. J., held that where testator’s
daughter Jost her suit against estate for
breach of contract by testator to leave her
property in his will, whereas testator left
all his property to his sccond wife, and
evidence indicated existence of such con-
tract between testator and daughter, sum-
mary judgment for second wife' did not
allow daughter opportunity to litigate is-
sues of whether agreement did exist and,
if so, whether second wife maliciously pro-
cured testator’s refusal to perform contract
which, though not open to legal enforce-
ment, still afforded basis for tort action,
and dismissal of count in pleading which
charged interference by second wife with
expected bequest to testator’s daughter
without lcave was erroncous.

Reversed and remanded.

I. Torts &=12

Fact that there is no right of action
against person who is induced or influenced
to refuse to perform agreement is not of
itself bar to action against third person ma-
liciously and wantonly procuring termina-
tion of, or refusal to perform, agreement.

190 Se.2d—%2%z '

2. Torts &=12

Contracts which are voidable by rea-
son of lack of consideration still afford
basis for tort action when defendant inter-
feres with their performance.

8. Judgment &=181{2)

Summary judgment motion will be de~
feated if evidence demonstrates cxistence
of material or factual issue.

4. Appeal and Error ¢=103, 870(5)

Order which partially dismissed count
of daughter’s pleading without leave to
amend which charged second wife with
tortious interference with expected gift or
legacy under the will was not appealable,
but order was reviewable upon appeal from
final disposition of suit.

5. Torts €=11

“Wrongful interference” with expected
gift or legacy under will includes duress,
fraud or undue influence.

See publication Words and Thrases

for other judicial constructions and
definitions.

6. Pleading ©=360(19)

Where there is possibility that plain-
tiff has cause of action, leave to amend
pleadings should not be denied.

7. Toris €224

Where there is allegation that testator
had fixed intention to make bequest in
favor of plaintiff and there exists a strong
possibility that this intention would have
been carried out but for wrongful acts of
defendant, there exists' a cause of action.

8. Torts =24

Tact that cause of action for wrongful
intérference with expected gift or legacy
under will is difficult to prove does not
affect existence of ground of tort liabil-
ity. '
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9. Pleading €&=360(19)

Dismissal of count in pleading which
charged interference hy testator’s second

wife with expected bequest to testator's

daughter without leave to amend was er-
roneous and daughter should have been al-

lowed to amend pleading to state testator.

kad fixed intention under agreement to
leave a portion of his estate to her and
that' there existed strong possibility that
testator would have carried out this inten-
tion but for wrongful acts of second wife,

pellant.

_ Frates, Fay, Floyd & Pearson, Redfearn

& Simon, Miami, for appellee,

Before HENDRY, C. J., and BARK-
DULL and SWANN, JT.

HENDRY, Chief Judge.

This is an appeal by the plaintiff, Sally
Leybourne Allen, from a summary final
judgment in favor of the defendant, Char-
lotte Leybourne, Plaintiff also brings up
for review an order dismissing one count
of her complaint without leave to amend.

Plaintiff filed a complaint charging the

defendant with tortious interference with-

a contract and tortious interference with
an expected beguest. Plaintiff is one of
three daughters of James G. Leybourne and
Evelyn Leybourne who was his wife until
her death on September 25, 1956. Plain-
tiff alleges ‘that after the death of her
mother, the three daughters agreed with
their father that they would not contest his
administration of their mother's estate so
as to allow him to take advantage of cer-
tain exemptions in the federal estate tax
laws. In return the father agreed that

he would make advancements to his chil-

dren by way of gifts during his’ Lfetime

and that he would distribute the remainder-

of his estate and their mother's estate {o
the children by the terms of his will. He

Robert M. Brake,” Coral Gables, for ap-.
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is also alleged to have agreed that should
there be any discrepancy in advancements
to any of the children, then he would equal-
ize such discrepancy in his will,

On December 18, 1956, the father made
a gift of a house and lot to his daughter,
Martha Joe Furiong and her husband, Leo
A, Furlong, Jr. As. part of this transac-
tion, the father entered into a written
agreement with his daughter and son-in-
law, a portion of which stated

“Inasmuch as the party of the first
part whose wife is deceased, has three
daughters, his only heirs, who share
equally in his love and affection, and

- have been named in his will to share
with their issue per stirpes in his worldly
goods at the time of his death, and inas-
much as his voluntary action in giving to-
Martha Joe Furlong a new home com-
pletely  furnished and- to - his daughter,
Sylvia O. Carnes a home completely-
furnished, but of tesser-value, and in this
action is giving nothing to his minor and
unmarried ‘daughter, (plaintiff herein)
who he holds in equal love and csteem,
that in order that there shall be an equi-
table division of his estate that the party
of the first part shall direct in his will
that any inequity in dollar value of tlie
inheritance by his three daughters will
be adjusted by the present dollar value
being given or not given to his heirs.”

In 1957, plaintiff’s father married the
defendant. Plaintiff alleges that the de-
fendant then entered into a course of con-
duct caleulated to alicnate her father from
her and with knowledge of the existing
agreement wrongfully induced her father
not to carry out the agreement. On Octo-
ber 1, 1958, the father died leaving a will
dated January 29, 1958, which gave all of
his property to the defendant. The will
was probated in the County Judges’ Court
in and for Dade County.

Plaintiff brought suit against the estate
for breach of contract which was defended
by the estate on the ground that there was
no consideration for the contract. ‘A jury
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verdict was cutered in favor of the estate
and no appeal was taken.

When the case at bar was first filed, the
defendant filed a motion to dismiss which
was granted without leave to amend as to
that portion of the complaint seeking dam-
ages for tortious interference with an ex-
pectancy. By agreement of counsel, the
remaining cause based upon tortious inter-
ference with a contract was allowed to re-
main dormant until the breach of contract
case was tried. TFollowing the verdict for
the estate in that case, the defendant was
permitted to file an amended answer to sct
forth the defense of res judicata. Defend-
ant filed a motion for summary judgment
and attached copics of the complaint and
final judgment in the breach of contract
case against the estate.

The trial judge found that the issue pre-
sented to the jury in the Dbreach of con-
tract action was whether there was a con-
tract cntered into between plaintiff and her
father, and, that the jury decided this issue
adversely to the plaintiff. It was the trial
judge’s opinion that the plaintiff must
prove this same issue in order to prevail in
the instant suit and that she is estopped
from relitigating this issue under the au-
thority of Israel v. Wood Dolson Co., 1
N.Y.2d 116, 151 N.Y.5.2d 1, 134 N.E.2d 97
(1956). Therefore, defendant’s motion for
summary judgment was granted.

The plaintiff presents three points on
this appeal:

(1) The trial judge erred in finding
that the plaintiff must prove an issuc
which was decided adversely to the plain-
tiff in a prior action;

(2) Tt was error to dismiss her com-
plaint as to the count charging the de-
fendant with tortious interference with
an expectancy;

(3) An adjudication in favor of her
father’s estate in a breach of contract
action does not bar a subsequent suit
by the plaintiff against this defendant

for tortious interference with an ex-
pectaricy.

Concerning point 1, plaintiff argues that
the reliance by the trial judge on the au-
thority of Israel v. Wood Dolson Co., su-
pra, is misplaced. - In the Israel case, the
plaintiff’s complaint contained two causes
of action: the first, addressed to the Wood
Dolsonn Co., was based tpon the alleged
breach of a written contract; the sccond,
addressed to one Alexander Gross, alleged
that Gross induced Dolson to commit the
breach of contract. The issues were sev-
ered and the first issue was decided ad-
versely to the plaintiff. Discussing the
second cause, Chief Judge Conway, speak-
ing for thé Court of Appeals of New York,
said at 151 N.Y.S.2d 5, 134 N.E2d 99:

“So here, the liability of Wood Dolson
and Gross turns on an identical issue,
For Israel to succeed on his second cause
of action against Gross, he would have
to prove: (1) The existence of a valid
contract between Wood Dolson and him-
self; (2) the defendant’s knowledge of
that contract; (3) the defendant’s inten-
tional procuring of the breach of that
contract by Wood Dolson and (4) dam-
ages. See, € &, Lamb v. S. Cheney &
Son, 227 N.Y. 418, 125 N.E. 817; Horn-
stein v. Podwitz, 254 N.Y. 443, 173 N.E.
674, 84 ALR. 1. An essential element
of the case against Gross is the breach
of the contract by Wood Dolson, Is-
racPs second cause of action must fail if
there is no such breach, ' Israel has had
a full opportunity to prove such breach
in his suit against Wood Dolson -in a
court of - competent jurisdiction. That
court has found no breach and,- under
the principle mentioned above [where
the party against whom the plea is
raised was a party to the prior action
and had full opportunity to litigate the
issuc of its responsibility], plaintiff may
not relitigate that issue.”

While the Israel case, supra, and the case
at bar contain similar issues there is an
jmportant distinction. In the Israel case,
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the action for breach of contract was de-
termined adversely to the plaintiff because
no breach was proven. In the instant case,
the plaintiff had no right of action in the
breach of contract suit because the al-
leged contract was determined to be unen-
forceable due to lack of consideration, -

[1] It has been established in Florida
that the fact that there is not a right of
action against the person who is induced
or influenced to refuse to perform
his agreement is not of itself a bar to an
action against the third person maliciously
and wantonly procuring the termination of
or a refusal to perform the agreement
In Franklin v. Brown, Fla.App.1964, 159
So.2d 893, 896, the First District in ex-
plaining the rule announced by the Su-
preme Court in Chipley v. Atkinson, note 1,
supra, said:

“The Chipley case makes it clear that
for one to have a cause of action in tort
against a wrongdoer who has willfully
or taliciously interfered with the injured
party's favorable business relationship
with another, it is not necessary that the
business relationship be founded upon an
enforceable contract, orf that the inter
ference result in a breach of z contract
which would give risc to.a cause of action
by the injured party against the one. de-
faulting under the contract.” '

{2] Dean Prosser, in discussing the tort
of interference with contractual relations
states that:

“The agreement need not, however, be
enforceable by the plaintiff as a con-
tract * * * The law of course does
not object to the voluntary performance
of agreements merely because it will not
enforce them, and it indulges in the as-
sumption that even unenforceable prom-
ises will be carried out if no third person

l. Chipley v. Atkinson, 23 Fla. 208, 1 So.
934, 940 (1887).

Prosser, Torts, § .10 at 725,
£d. 1955).

2 726 (24
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interferes. Accordingly, it usually is
held that contracts which are voidable by
reason of the statute of frauds, formal
defects, a lack of consideration, lack of
mutuality or even uncertainty of terms,
still afford a basis for a tort action when
the defendant interferes with their per-
formance.” ? . (Emphasis supplied)

[3] The plaintiff has presented  evi-
dence which indicates the existence of an
agreement between her and her father. We
must conclude that the plaintiff has not had
the opportunity to litigate the jssue of
whether an agreement did exist and, if so,
whether the defendant maliciously or law-
fully procured the father’s refusal to per-
form the agreement, which though not
open to legal enforcement still affords a
basis for a tort action. A summary judg-
ment motion will be defeated if the evi-
dence demonstrates the existence of a ma-
terial factual issue, Tt was, therefore, er-
ror for the trial judge to grant the defend-
ant’s motion for summary judgment,

[4] Plaintiff’s second and third points
on appeal challenge the trial court’s ruling
that the count in the complaint charging
interference with an expected gift or a
legacy under a will does not state a cause
of action. The defendant argues that this
portion of the appeal is not timely since
1o appeal was taken from the court's or-
der dismissing the count of the complaint
without leave to amend. The order par-
tially dismissing the complaint was not
appealable but is reviewable upon appeal
from a final disposition of the suit,®

Early cases denied recovery for inter-
ference with an expected gift or a legacy
under a will because the testator might
have changed his mind, Dean Prosser
states:

“There is no essential reason for re-
fusing to protect such non-commercial

3. Morse v. Hendry Corporation, Fla.App.
1965, 177 So0.2d 31,
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expectancies, at least where there is a
strong probability that they would have
been realized. * * * The problem
appears in reality to be one of satisfac-
tory proof that the loss has been suf-
fered, instead of the existence of a
ground of tort liability.” %

[5] The leading case on this subject is
Bohannon v. Wachovia Bank & Trust
Co.% wherein the plaintiff was held to
have stated a cause of action in tort upon
an allegation that the decedent had formed
the fixed purpose of giving the plaintiff
a share in his estate and that the defend-
ant, either by preventing the execution of
the will beneficial to the plaintiff or by
causing a like will to be revoked, had de-
frauded him. The District Court of Colo-
rado® found that “There is little, if any,
dispute among the authorities that a per-
son who has wrongfully deprived another
of his just bequest under a will has per-
petrated an actionable tort.” The Supe-
rior Court of New Jersey, Appellate Divi-
sion, found that “[TJhe ratio decidendi of
the decisional law giving recognition to
causes of action for the protection of an
expectant donative interest is ‘strong proba-
bility’ that the anticipated gift or legacy
would have been received but for wrongful
interference.” 7 Wrongful interference in-
cludes duress, fraud or undue influence.

[6] The plaintiff in her complaint to
which the agreement between her father
and sister dated December 18, 1956, is at-
tached alleges the same facts in support of
this count as those in the count for inter-

4, Note 2, supra, § 107 at 747; See Tvans,
Torts to Expectancies on Decedents’ Es-
tates, 1944, 93 U.PaLRev. 187.

5. 210 N.C. 679, 188 8.E. 390 {1938).

8. McCGregor v. MeGregor, 101 F.8upp, 848,
849 (D.Colo.1951).

ference with a contract. In addition, the
plaintiff alleges that she could expect a
share in her father's estate but for the
wrongful acts of the defendant. Although
plaintiff does not expressly state that her
father had a fixed intention to leave a por-
tion of his estate to her and there existed
strong probability that her father would
have carried out this intention but for the
wrongful acts of the defendant, the agree-
ment indicates that such an allegation could
have been made. The plaintiff moved to
amend her complaint to include these al-
legations but was not permitted to do so.
If there is a possibility that the plaintiff
has a cause of action, leave to amend
should not be denied.?

[7-9] It is our opinion that when there
is an allegation that the testator had a
fixed intention to make a biequest in favor
of the plaintiff and there existed a strong
probability that this intention would have
been carried out but for the wrongful acts
of the defendant there exists a cause of
action. While it is true that such a cause
of action is difficult to prove, that does
not affect the cxistence of a ground of
tort liability. Thus, it was error to dismiss
the count in the complaint charging inter-
ference with an expected bequest without
leave to amend and in denying plaintiff’s
motion for leave to amend. .

Accordingly, the judgment appealed is
reversed and the cause remanded for fur-
ther proceedings in accordance ‘with this
opinion. '

Reversed and remanded.
7. Casternovia v. Casternovia, 82 N.J.Super.
251, 197 A.2d 406, 409 (1964).

8. Hegarty v. Hegarty, 52 ¥.Supp. 296,
(D.Mass.1943),

9. Slavin v. McCann Plumbing Co., Fla.
1954, 78 S0.2d 902,



